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OAS Overview of the North American Free Trade Agreement

Chapter One: Objectives and Scope

This chapter declares the establishment of a free-trade area between Canada, the United States and

Mexico, describes the overall objectives of the North American Free Trade Agreement (the NAFTA

or Agreement), sets out the relationship of the NAFTA to other international agreements, and

confirms the extent of the obligations undertaken by Canada, the United States and Mexico (the

Parties) in entering into the NAFTA. In effect, it provides the guiding principles for the interpretation

of the Agreement as a whole. These principles non-discrimination, transparency, cooperation and due

process then worked out in detail in the chapters that follow. Article 101 sets out that the NAFTA is

established pursuant to and consistent with Article XXIV of the General Agreement on Tariffs and

Trade (the GATT), the Article that provides the framework and criteria for free-trade agreements

involving GATT members. 

Article 102 sets out the objectives of the three countries in entering into the NAFTA. The Article

contains: a statement that the Agreement is based on the fundamental principles of national treatment,

most-favoured-nation (MFN) treatment, and transparency; a commitment to facilitate the

cross-border movement of goods and services; a commitment to provide adequate and effective

protection and enforcement of intellectual property rights; a statement calling for effective domestic

procedures for the implementation and application of the Agreement; and a rule of interpretation

requiring the Parties to apply the Agreement in the light of its objectives and in accordance with

international law. 

Paragraph 2 of Article 102 affirms a basic provision of customary international law regarding the

interpretation of international agreements as set out in the Vienna Convention on the Law of Treaties.

The Parties shall interpret and apply the provisions of the Agreement in the light of its objectives and

in accordance with applicable rules of international law. For example, the "Notes" to the Agreement

that follow the main body of the text set out agreed interpretations on various provisions of the

Agreement, and thus are essential to an accurate understanding of the text. Also, under the Vienna

Convention, the subsequent practice of the Parties is an important guide to their intentions. Thus,

where subsidiary rules agreed by the Parties (such as the uniform regulations provided for in chapter

five, the marking rules called for in annex 311, or exchanges of letters on specific subjects) more fully

elaborate various provisions of the Agreement, the Agreement should be read in the light of such

rules. 

Relationship to Other International Agreements

Article 103 defines the relationship of the NAFTA to other international agreements to which the

NAFTA countries are parties. It affirms existing rights and obligations under both bilateral and

multilateral agreements, including the GATT, and provides that the NAFTA prevails in the event of

any inconsistency between it and such other international agreements, except as otherwise provided. 

Canada and the US have agreed to suspend the operation of the Canada-US Free Trade Agreement,

so long as both countries are parties to the NAFTA, and intend to enter into an agreement to establish

transitional arrangements for certain aspects of the FTA, including for chapter nineteen (judicial review

and dispute settlement in antidumping and countervailing duty matters), and to carry forward certain

other provisions of the FTA not otherwise dealt with in the NAFTA. 

Article 104 reverses the general rule of Article 103 in regard to certain international environmental

agreements. It provides that, so long as a government taking trade action under a specified

international environmental agreement chooses the least trade restrictive measure available, that

measure will take priority over its NAFTA obligations. Accordingly, in the event of any inconsistency

between the NAFTA and the specific trade obligations of the Convention on International Trade in

Endangered Species (CITES), the Montreal Protocol on Substances that Deplete the Ozone Layer,

the Basel Convention on the Control of Trans-boundary Movements of Hazardous Wastes and Their

Disposal (when it comes into force), or the Canada-United States and the United States-Mexico

bilateral agreements on the transport of hazardous wastes (listed in annex 104.1), the latter will

prevail. 

Article 104 is limited in application to those international agreements that have been specifically

included in its coverage. It does not provide cover for trade restrictions against exports unless the

relevant convention so provides, and the importing country has chosen the least trade restrictive

measure available . 

Article 105 commits each Party to respect its NAFTA international treaty obligations throughout its

territory, including by state and provincial governments. The Article builds on Article XXIV:12 of the

GATT. It provides that the three federal governments shall ensure that all necessary measures are

taken to give effect to the Agreement, including its observance by state and provincial governments,

subject to the exceptions set out elsewhere in the text. The manner in which the obligations under the

Agreement are implemented is strictly a matter for decision within each Party. 

Not all provisions of the NAFTA apply to provincial, state or local governments. For example, the

government procurement disciplines of the Agreement do not cover any sub-federal or local

government entities. NAFTA chapters eleven (investment), twelve (cross-border trade in services)

and fourteen (financial services) exempt all existing local government measures and provide a means

for "grandfathering" sub-federal measures. Other NAFTA provisions (e.g., chapter nine on

standards-related measures) carry a lower level of obligation for state, sub-federal or local

governments than that imposed on federal governments. 

Chapter Two: General Definitions

This chapter defines words of general application used throughout the Agreement. In addition,

individual chapters include definitions that have specific application to the obligations of that chapter,

including some which may modify or replace the definitions set out in chapter two. 

Explanation of Key Definitions

The term "enterprise" is part of the definition of person (defined as a natural person or an enterprise).

It includes businesses in corporate form, as well as partnerships and sole proprietorships. It does not

include branches of such entities. "State enterprise" means an enterprise that is owned, or controlled

through ownership interests, by a Party. 

The term "existing" is generally used with respect to the grandfathering of laws or regulations, and in

this context refers to measures in effect on the date of entry into force of the Agreement. For example,

annex I to part five (investment, services and related matters) sets out existing measures of each Party

that are exempt from the key obligations of that Part. 

The term "Generally Accepted Accounting Principles" (GAAPs) refers to the recognized accounting

principles used in each of the three countries. The GAAPs are applied in chapter four, rules of origin,

to provide greater certainty and predictability in calculating value-content requirements. 

The "Harmonized System" (HS) is a system by which imports are classified for purposes of assessing

customs duties. The obligations of chapters three and four of the Agreement respecting tariff

reductions and rules of origin are based on the HS. The term. "measure" is a non-exhaustive definition

of the ways in which governments impose discipline in their respective jurisdictions. The obligations of

the Agreement apply to measures of a Party. Certain obligations of the Agreement apply to nationals,

which include citizens and permanent residents.
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