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Facts:


· Five men, members of the Speluncean Society, went to explore a        
                     limestone tavern when a landslide occurred and trapped the men.

· The rescue was difficult and took an enormous amount of time. 

· Communication was established with the trapped men who asked if they could survive without food for ten more days (the estimated time until they would be rescued). A physician present told them it would be unlikely.

· They decided among themselves to sacrifice one of them for sustenance so that the others would survive. They decided this by rolling dice.

· Before they rolled the dice, Roger Whetmore withdrew from participating but consented to let them roll the dice for him. 

· Roger Whetmore lost and was killed and eaten by the remaining four men.

· These men were indicted and found guilty for murder and sentenced to be hung according to the statute of the Commonwealth.

· The case is now appealed to the Supreme Court

Abstract:

Although this is a difficult case, we must look at it from a pragmatic or practical standpoint in order to judge these men guilty or innocent.  After reviewing the facts and other precedence’s, we find that the men should be found guilty of murder in accordance to the Commonwealth’s statute. 

We make this judgment based on several factors. First, the men had not reached a point of necessity. They killed Whetmore on the 23rd day. We find this somewhat troubling that they would not wait until the last possible moment.  Any thing could have happened before they were actually rescued but they took a life anyway based on judgments and not fact. Second, the doctor said the defendants were “likely to die”.  The problem is that without an examination the doctor could not be sure. The doctor’s advice is not to be taken lightly but given his statement he showed some uncertainty.  Instead of asking for some certainty or possibly inquiring for more information, the defendants chose to be silent and broke contact with those on the outside. Pragmatism also questions truth. The doctor said they would not likely live without food but religious scholars all concur Christ lived 40 days and nights without water and feel certain of this. Who then has the truth?  Third, the law itself is practical.  To “willfully take the life of another” being wrong obviously is a sound law.  Others argue this law does not take into account a situation such as this. Practical reasoning suggests that though this may be true, it also suggests it applies due to the facts. Each case must be looked at individually. As mentioned before, the evidence shows the defendants willfully took another man’s life and this happened before it became necessary.  Therefore, we say they must be found guilty because of these circumstances.

Argument:

I. Is there more to murder than killing someone?

a. The notion of crime is bound up with our being able to show that the 

accused performed a bad act and did so with a guilty mind.  Crimes are those bad acts which the community as a whole seeks to prevent or prohibit.  Our laws are sometimes preceded by a preamble which states what kind of conduct we are aiming to prevent.  Our legal system is designed to function in ways that we find credible, in ways that we those of us who live together in the United States believe are just and fair. 

(Professor Teuber)

b. “Legal theorist have debated since the time of Socrates whether justices 

and fairness is a part of the law or merely a moral judgment of it.  Justice and fairness are part and parcel of the law not separate or distinct from it.  Legislators should pass laws that are fair and judges should render decisions that are just. Our criminal laws commit us to a conception of a person who is capable of taking responsibility for what he or she does.  In a democratic society with no shared religion and no shared ethnic identity, OUR LEGAL SYSTEM IS THE TIE THAT BINDS. But that system is more that just a set of abstract rules, it is also a system of value and belief.” (Teuber) 

c. Therefore in a society in which we live, it is crucial that judges render 

decisions that do not seem arbitrary or partial, but seem just to most of us as well as reflective what is our shared understanding of what it means to be a person.  Our society shall certainly become unglued and fragmented with to many legal decisions seeming not reasonable for the crime committed. Our lack of  a sense of community shall become in a dramatic way of putting it like Abraham Lincoln famous phrase will cease to exist as people.  ( Teuber)

II. They took the Life of a man without waiting out all the other possibilities

a. Whetmore was going to die shortly of malnutrition anyway.

b. The explores trapped in the cave could not be certain that they would not be rescued the next day or even the next hour

c. Suppose the engineers had been wrong or that another entrance to the cave had been found and the defendants had been rescued 2 hours after they had killed and eaten Whetmore. Should we be sympathetic about murder now?

d. We cannot simply force the odds of survival upon Whitmore. Whether or not the possibility of survival was slim it does not mean we should give them the privilege of acting “out of necessity” to harm or kill someone else.

e. We should not lose sight of the fact that they had to kill Whetmore .  We know Whetmore refused to throw the dice, his refusal to participate, leaving the others to throw the dice for him, not wanting to be apart left the others to take action.   They had to murder him.

III. Real Cases to Back Our Argument

a. Queen V. Dudley and Stephens : 14 Q.B.D. 273 (1884)

Subject: Cannibalism on the High Sea- Did the Situation of Necessity truly exist? 

b. Lord Chief Justice Coleridge in his opinion gave this: How did the 

defendants not know they possibly could have been picked up or rescued the next days.  That even if necessity existed, that could not justify killing of another human being. Chief Justice Coleridge refused to recognize self-preservation as an all-justifying end. “ To preserve ones life is generally speaking a duty” he conceded but added “it may be the plainest and the highest duty to sacrifice it. War is full of instances in which man’s duty is not to live, but to die.  The duty in case of shipwreck, or a captain to his crew, of the crew to the passengers or soldiers to women and children… these duties impose on men the moral necessity not preservation, but of their sacrifice of their live for others… It is not correct, therefore to say there is not absolute or unqualified necessity to preserve one’s life.”  Finally Lord Chief Justice Coleridge remarked “ who is to judge of this sort of necessity.” “ BUT TO WHAT MEASURE IS THE COMPARATIVE VALUE OF LIVE TO BE MEASURED.”
“Is it to be strength, intellect, or what.   

c. Reynolds V United States 98 U.S. 145

Laws are made for the government of actions, and while they cannot interfere with mere religious belief and opinions, they may with practices. Suppose one believed that human sacrifices were a necessary part of religious worship, would it be seriously contended that the civil government under which he lived could not interfere to prevent a sacrifice? Or if a wife religiously believed it was her duty to burn herself upon the funeral pile of her dead husband, would it be beyond the power of the civil government to prevent her carrying her belief into practice

IV. Judges who agree with our Opinion.

A: Justice Sunstein

1.Sunstein approach of the Speluncean Explores case has many pragmatic and reasonable approaches. The question is whether or not the Speluncean explorers violated the Newgarth statute N.C.S.A. (N.S.)*12-A that states “Whoever shall willfully take the life of another shall be punished by death.” The statute is perfectly clear in it’s language-there is no ambiguity that could lead to misinterpretation. 



· The explorers admitted that they took the life of their companion.

· They also admitted that Roger Whetmore (the deceased) had been the one that had originally suggested that they participate in a “lottery” by the throwing of the dice which he had. 

· Before the men threw the dice, Mr. Whetmore then withdrew his consent to be involved in this life or death roulette.

· Another member of the group threw the dice and lost for him. 

2. “I conclude that when the application of general language       would  produce an absurd outcome, there is a genuine puzzle for interpretation, and it is insufficient to invoke the words alone.”(Sunstein,J 1)

· An absurd outcome would be trying and convicting someone of taking a life when their own life was threatened (i.e.- self defense).

· Another absurd outcome would be a police officer taking a life in the line of duty and being tried for a crime.

· The defendants willfully took Mr. Whetmore’s life without his consent. Because his consent was withdrawn there is no question of absurdity. If it had been consensual at all times, the absurdity outcome could be questioned.

3.If the courts overturn this case, it will set a dangerous precedence.

· “Many people who willfully kill believe that the outcome is justified on balance, and we should not encourage them to indulge that belief those with questionable judgments.”
B. Real Judges

 Supreme Court Justice Benjamin Cardozo
“Where two or more are overtaken by a common disaster, there is no right on the part of one to save the lives of some by the killing of another. There is no rule of human jettison. Men there will often be who, when told that their going will be the salvation of the remnant, will choose the nobler part and will make the plunge into the waters. In that supreme moment the darkness for them will be illumined by the thought that those behind will ride to safety. If none of such mold are found aboard the boat, or too few to save the others, the human freight must be left to meet the chances of the waters. Who shall choose in such an hour between the victims and saved? Who shall know when the masts and sails of rescue may emerge out of the fog?"

                               Judge Edmund Cahn

"I am driven to conclude that otherwise - that is, if none sacrifice themselves of free will to spare the others - they must all wait and die together. For where all have become congeners, pure and simple, no one can save himself by killing another. In such a setting and at such a price, he has no moral individuality left to save. Under the terms of the moral constitution it will be wholly himself that he kills in his vain effort to preserve himself. The "morals of the last days" leave him a generic creature, only; in such a setting, so remote from the differentiations of mortal existence, every person in the boat embodies the entire genus. Whoever saves one, saves the whole human race; whoever kills one, kills mankind."

Summary: Pragmatism takes the middle of the road approach to law but in practical cases were societal order is at stake we must adhere to guidelines for set buy the majority of society. 
